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CASE COMMENTS
under the rigors of judicial process is warranted under a proper
interpretation of rule 1.36; this prevention eliminates delay and trial
expense that may operate to prohibit the preservation and presentation of just and indisputable claims or defenses.
PETER T.

FAY

TAXATION: LEVY OF AD VALOREM TAX
ON INTERSTATE AIRCRAFT BY
NONDOMICILIARY STATE
Braniff Airways, Inc. v. Nebraska State Board of Equalizationand
Assessment, 347 U.S. 590 (1954)
Plaintiff interstate airline, incorporated in Oklahoma, rented
ground facilities, purchased fuel, and picked up and discharged freight
and passengers in Nebraska. Eighteen stops per day were made. Approximately one tenth of plaintiff's revenue was derived from activity
in Nebraska, which levied an apportioned ad valorem property tax
on the flight equipment used within the state.' Plaintiff petitioned
to have the tax statute declared invalid and for an injunction against
the collection of prior assessed taxes, alleging that the flight equipment
had no tax situs in Nebraska. The Supreme Court of Nebraska affirmed
the lower court's order dismissing the petition. On appeal, HELD, the
airline received sufficient protection from Nebraska during regular
landings to establish the state's power to tax, even though no aircraft
were continuously within the state. Judgment affirmed, Justice Douglas
concurring separately, Justices Jackson and Frankfurter dissenting.
The United States Supreme Court has frequently determined the
tax situs of instrumentalities used in interstate commerce. In early
cases involving ocean-going vessels, the Court held that a nondomiciliary state could not tax vessels which were not continuously within
the state's jurisdiction; 2 frequent visits to ports within the state's
jurisdiction were not sufficient to establish a tax situs. The Court has
'Florida imposes a registration fee on any aircraft used for hire that operates
"over the airspace" of the state. FLA. STAT. §330.13 (1953).
2Morgan v. Parham, 83 U.S. (16 Wall.) 471 (1872); Hays v. Pacific Mail Steamship
Co., 58 U.S. (17 How.) 596 (1854); accord, Southern Pac. Co. v. Kentucky, 222 U.S.
63 (1911).
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held that a nondomiciliary jurisdiction can tax railroad rolling stock
in proportion to its average continued presence within the state." In
New York Central and Hudson River R.R. v. Miller,4 however, the
Court held that the domiciliary state possessed the permanent tax
situs of railroad rolling stock operating outside its jurisdiction unless
a determinable average number of cars were proved to be continuously
operating within a nondomiciliary state. Ocean-going vessels were
distinguished from rolling stock on the ground that the vessels could
not acquire a tax situs in any nondomiciliary state; the nature of ocean
transportation precluded the vessels from being continuously present
within any one jurisdiction. 5 The rolling stock test was applied recently to inland water transportation in Ott v. Mississippi Valley
Barge Line Co.,6 which held that a nondomiciliary jurisdiction could
tax a barge line in proportion to the average continued presence of the
barges within the state's jurisdiction even though the evidence did
not show that an average number of barges was continuously present
within the nondomiciliary state's jurisdiction.
The first case involving the taxation of airplanes used in interstate
commerce to come before the Supreme Court was Northwest Airlines,
Inc. v. Minnesota.7 The airline operated over fixed routes extending
outside of Minnesota, the domiciliary state. A nondomiciliary state
taxed part of the airline's planes, while Minnesota was taxing the entire fleet. The majority of the Court, however, held that, since it was
not proved that a defined proportion of the airplanes had acquired a
permanent location elsewhere, the domiciliary state could tax the
entire fleet.
Eight years later the Court took a different view in Standard Oil
Company v. Peck,8 holding that the domiciliary state could not tax
the entire fleet. Although no one barge may have been continuously
in a nondomiciliary state during the tax year, the Court reasoned that,
because most of the barges that operated almost continuously outside
the domiciliary state could have been taxed by a nondomiciliary state,
3Johnson Oil Refining Co. v. Oklahoma ex rel. Mitchell, 290 U.S. 158 (1933);
American Refrigerator Transit Co. v. Hall, 174 U.S. 70 (1899); Pullman's Palace
Car Co. v. Pennsylvania, 141 U.S. 18 (1891); accord, Union Refrigerator Transit Co.
v. Lynch, 177 U.S. 149 (1900).
4202 U.S. 584 (1906).
5
Pullman's Pallace Car Co. v. Pennsylvania, 141 U.S. 18, 23 (1891) (dictum).
6336 U.S. 169 (1949).

7322 U.S. 292 (1944).
8342 U.S. 382 (1952).
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